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he issue of reparations has been one of the most enduring

debates in American history.! Historically, the demand for jus-
tice for African Americans for centuries of slavery, segregation, and
discrimination has covered several distinct categories of redress,
including reparations as compensation for wrongful injury, com-
pensation for loss suffered for any reason, and restitution by way of
relinquishing gains that were derived from wrongdoing, but not
necessarily that of the beneficiary.> While legal efforts by former
slaves to seek compensation for their labor date back to the revolu-
tionary period, the first serious public considerations about govern-
ment assistance to support victims of slavery arose in the context of
General Sherman’s famous Special Order No. 15 promising
“40 acres” (and Thaddeus Stevens would add “a mule”) to freed
slaves, proposals to compensate freed slaves with confiscated
Confederate land,® and the creation of the Freedmen Bureau by
Congress during the Reconstruction period following the Civil
War.* This was followed in the last decade of the nineteenth cen-
tury by failed efforts to establish a pension for former slaves. The
issue of reparations would emerge seriously again with the civil
rights movement of the 1950s and 1960s in the form of Martin
Luther King Jr’s call for compensation for unpaid slave labor and
Charles Forman’s 1969 “Black Manifesto,” which demanded $500
million be paid in reparations by America’s “White Christian
Churches and Jewish Synagogues” to fund the creation of a
“Southern Land Bank,” African American—controlled media out-
lets, and an African American university.?
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The question of reparations resurfaced in 1989 in the wake of
the Civil Liberties Act, which provided compensation for surviving
Japanese-American victims of internment, when Representative
John Conyers introduced the first version of what is now known as
HR 40, a measure calling for Congress to create a commission to
study the matter of reparations for African Americans. The turn of
the century witnessed renewed interest in reparations with the
publication of Randall Robinson’s The Debt: What America Owes
to Blacks (2000) and more recently Ta-Nehisi Coates’s much-
publicized advocacy of reparations in a lengthy and substantive
article in The Atlantic .

The debate about reparations is unavoidably complex.
Arguments in support of reparations vary in their theoretical orien-
tation, including communitarianism,” critical republicanism,®
Robert Nozicks version of libertarianism,? and a constitutional-
legal approach.!” Even among supporters of the idea of reparations
some focus on reparations for slavery,'! while others emphasize
redress for the injustice of segregation'? or for more recent forms
of discrimination such as relating to housing.'® There is also disa-
greement over whether reparations ought to be paid to individuals
or disbursed to African American—controlled groups and programs.'#

The opposition to reparations in America includes both practi-
cal concerns about the potential enormous costs of reparations and
theoretical (sometimes counterfactual) objections,'> but arguably
the most influential argument against reparations is the normative
claim that individuals today cannot be held morally responsible for
past injustices.'® Advocates of reparations often identify some form
of the characteristically liberal conception of the autonomous self
as the main theoretical source of this objection to reparations inso-
far as liberalism typically denies personal responsibility for histori-
cal acts, tends to dismiss any connection between injustices of the
past and social inequalities in the present, and distrusts the concept
of constitutionally protected group rights.!” As Anthony Cook
describes it, the “liberal ontology of individual autonomy™ presup-
poses “pre-social spheres of privacy and property rights that thwart
and negate redistributionist claims or requirements of individual
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fault and causation that relieve communities of responsibility for
the past.”'® There thus seems to be a strong presumption among
many scholars that liberal ideas about property rights and individ-
ual moral responsibility are particularly antagonistic to the concept
of reparations for historic injustices.

Paine and Reparations

One important exception to having this tendency to dismiss classical
liberalism as a support for reparations is Bernard Boxill, who nearly
two decades ago made the case for a Lockean argument for repara-
tions. Boxill argued effectively that John Locke, “the first great
liberal philosopher,” would, “if he reasoned consistently from his
principles” regarding the right of inheritance, likely endorse repara-
tions for African Americans.' I want to suggest that Thomas Paine
is another important early liberal resource for reconsidering the
issue of reparations. Paine has long been celebrated or condemned,
depending on one’s political persuasion, for his model as the intel-
lectual engagé in the American and French Revolutions, but in more
recent times there has been renewed interest in Paine as a serious
political theorist in the classical liberal tradition.® In particular,
Paine’s political economy has been subject to considerable debate
among scholars. Some commentators see Paine as the bourgeois
champion of laissez-faire individualism and the minimalist “night
watchman” conception of government.?! Others identify Paine as an
intellectual forerunner of working-class radicalism and the social
welfare state.”? However, commentators seldom fully appreciate the
significant evolution in Paine’s thought that signaled an important
paradigm shift from a model of government based almost entirely on
protection of pre-civil individual rights, especially property rights, in
his early works such as Common Sense (1776) through to a reformed
liberal model of social welfare in his later Rights of Man, Parts I and
II (1791-1792), and finally the more seasoned Paine’s conception of
political economy in his last major work, Agrarian Justice (1796), in
which he advocated the creation of a “National Fund” designed to
compensate the landless poor for the dispossession of their natural
right to a share in common ownership over natural property.
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For Paine, insofar as the system of landed wealth in European
countries originated in a massive act of theft hardened into custom
and law over centuries of oppression, then, the only way to restore
legitimacy to the social contract is by the institution of an expansive
system of reparations to the millions of landless poor who are
victims of this historical and structural injustice. Herein Paine
outlined a complex political structure that placed the claims of
private property in perpetual negotiation with the needs of a demo-
cratic society, whose commitment to equality is challenged by the
effects of historical injustice and inequitable economic develop-
ment. That is to say, Paine modeled an idiom for discussing and
debating reparations that is rooted in the liberal tradition of natural
rights theory.

At this stage, I need to make a few points about my scope and
methodology. The debate about reparations is controversial and
deeply divisive. It is far beyond the aim or scope of this article
either to address fairly all objections to reparations or to present a
comprehensive argument in favor of reparations. Rather, I seek to
shed some light on a specific aspect of this debate relating to the
possible connection between the characteristically liberal idea of
natural rights and at least one approach to reparations illuminated
by reflection upon Paine’s natural rights philosophy. I am not argu-
ing that Paine’s proposals in Agrarian Justice are directly applicable
to slavery. As author of the 1775 pamphlet “African Slavery in
America,” Paine is often credited as one of the first prominent
abolitionists in American history.®® In this early tract, Paine advo-
cated that emancipated slaves be given land “upon reasonable
rents” so that “all may have some property, and fruits of their
labours at their own disposal . . . with civil protection.”** By insist-
ing on the need to “repair these injuries” caused by slavery, Paine
is one of the first thinkers to recognize African Americans as a
people to whom American governments have an obligation.?®
However, it is reasonable to enquire why Paine later chose to focus
his theorizing on historical inequities experienced by European
peasants and seemed to leave other questions such as reparations
for slavery to be addressed through logical extension. One reason
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is biographical inasmuch as Paine’s mature thoughts on reparations
in 1796 were the product of years of reflection upon the genera-
tional effects of poverty in his adopted homeland of France. Sadly,
the later years of Paine’s life after his return to America were trou-
bled and philosophically unproductive. As such, we have no record
of Paine applying the principles of the National Fund to the issue
of reparations for slavery in America. But we do know that Paine
resumed his antislavery efforts when he returned to the United
States as evinced by his public call for, and his private efforts to
persuade President Jefferson to support, banning slavery in the
Louisiana Purchase territories.2® Moreover, the radical tradition
dating back to Paine’s Agrarian Justice was recognized as an ideo-
logical inspiration for a later generation of abolitionists such as
William Lloyd Garrison, who adopted Paine’s motto “Our Country
Is the World, Our Countrymen Are Mankind” as one of the
anthems of the antebellum antislavery movement.”

However, it is perhaps more appropriate to describe Paine’s
contribution to the reparations debate in America in terms of its
relevance for the historical inequality including not only slavery but
also segregation as well as more recent discrimination. Obviously,
Paine’s concept of natural shared property is not morally translat-
able to the horrors of slavery: denying individuals and groups
access to shared property is in no sense morally equivalent to
claiming property in the bodies of other human beings. Similarly,
slavery was not a gradual structural process like the dispossession
of the poor in Europe but was, as Alexis de Tocqueville judged, a
form of “spiritualized despotism and violence.” But as some
supporters of reparations have noted, there is perhaps a disadvan-
tage in basing the argument on slavery alone because it is too
distant in the past and raises questions about the culpability of
people today.?® For instance, William Darity and A. Kirsten Mullen
argue that the debate about reparations “must include contempo-
rary, ongoing injustices.”*

I hope to show that Paine is well suited to contribute to this
broad approach to thinking about the issue of reparations. For
example, the racial wealth gap in America, which is often viewed as
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a good metric for inequality, arguably is the product of generational
poverty and discrimination. Paine was acutely sensitive to how
unjust practices of dispossession can become the structural basis
for generational socioeconomic inequality. His argument for
distributive justice by way of the National Fund can with some
modification account for a concept of inequality that persists long
after the end of legal slavery.®! Paine also challenges proponents of
natural rights theory to reflect upon the moral meaning of property
by offering a sophisticated political vocabulary for discourse about
historic injustices that draws on a distinctly liberal vernacular and
in this sense broadens the intellectual context of contemporary
debates about reparations.

“Non-Ideal” Theory

As recent studies have shown, the central ideas of liberalism such
as “rights” and “property” were highly contested and fluid concepts
in the eighteenth century.* Thus, while remaining sensitive to the
dangers of anachronism, it is also important to recognize that there
is much we can learn by recovering the complexity of intellectual
traditions in order not only to explain and conceptualize our
normative intuitions but also to understand and critique contempo-
rary theory and practices. In this regard, several landmark studies
in the history of political thought compel us to reconsider the issue
of racial and sexual inequality in foundational political theories
such as liberalism.? Perhaps the most important aspect of Paine’s
thought that pertains to reparations today is the extent to which it
exemplifies what philosopher Charles Mills identified as “non-
ideal” theory—that is, a “naturalized” contractual model designed
to explain how unequal societies come into existence.’ I will
propose that Paines argument for a “National Fund” in his
Agrarian Justice is a prime example of the emancipatory potential
of non-ideal contract theory.

For Paine, the practical impossibility of ever completely recon-
ciling individual private property rights derived from labor or
purchase, on the one hand, and the common shared right to “natu-
ral property,” on the other, leads to what I call the politics of
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adjustment. This version of historically aware liberal politics is
based on the moral imperative to restore a measure of natural
equality without abandoning the benefits of economic productivity
accruing from a system of private property. At the same time, Paine
affirms the normative commitment to remedy the injustice of
excluding any group in society from the shared benefits of
commonly owned natural resources. Paine thus provides a unique
vantage point in liberal political theory that makes it possible to
reconsider the dominant interpretation of that tradition; for inas-
much as Paine’s contract theory exposed the origin and continuing
structural causes of inequality, his use of the contract motif poten-
tially challenges the conventional authority claims used to justify
socioeconomic inequality.

Paine’s innovative version of the non-ideal contract not only
sanctioned but also actually required a regularized system of redis-
tributing wealth as a means to repair historical injustice targeting
identifiable disadvantaged groups in society. Needless to say,
Paine’s theoretical model for addressing economic inequality
through government actions does not respond to all possible
objections to reparations for historical injustice, nor does Paine
provide a great deal of practical guidance about how reparations
could be implemented in a way that is effective and equitable to
all parties in liberal democratic societies today. Recovering Paine’s
idea of “national justice” may, however, offer a recognizably liberal
response to some of the standard theoretical objections to repara-
tions that seem too often to practically foreclose meaningful
discussion of this important topic. Before examining Paine’s poten-
tial contribution to the contemporary debate about reparations, we
must consider the main features of his teaching about property

and rights.

From the Night Watchman to the Welfare State
The central premise of Paine’s political theory in his 1776 pro-
independence pamphlet Common Sense is a version of John
Locke’s natural rights philosophy. Paine contrasted Locke’s account
of the origins of government and society with “some writers” (most
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likely Thomas Hobbes) who “have so confounded society with
government, as to leave little or no distinction between them.”
Whereas the Hobbesian version of natural rights theory presup-
poses that there can be no justice, and even no society at all, with-
out the sovereigns governing sword, Paine followed Locke by
insisting that society and government “are not only different, but
have different origins” (CS 66).% Society is the sphere of voluntary
interaction that covers economic, social, and familial intercourse
directed primarily by natural individual desires and interests.
Government, in contrast, is emphatically artificial, “produced by
our wickedness,” and designed to restrain “our vices” (CS 66).
Society binds a community together through promoting happiness
and uniting affections, whereas government “creates distinctions”
based on individual legal claims. In sum, society is “a patron” and
government is “a punisher” (CS 66).

While Paine insists that society is “in every state a blessing” and
government at best “a necessary evil,” these distinct conditions
reflect two aspects of the economic foundations of political society
(CS 66). Paine followed Locke in affirming that a system of volun-
tary exchange of goods and even currency does not require the
coercive power of the state.’” Paine’s account of the origins of
government in Common Sense is Lockean in that it presupposed a
negative original commons, by which no part of the earth belongs
to any one individual exclusively of the rest of humankind.*® The
negative original commons in Locke’s state of nature meant that
acquiring property requires labor but does not demand the consent
of others to justify private property derived from the original
common. For Paine, the first concern of settlers “in some seques-
tered part of the earth” (CS 67) would be about acquiring property
to satisfy their needs. But the intrinsic limits of physical labor drive
individuals unavoidably into cooperation: “The strength of one man
is so unequal to his wants, . . . that he is soon obliged to seek
acquaintance and relief of another, who in his turn requires the
same” (CS 67). The economic necessity that compels individuals to
leave the “state of natural liberty” means that government in its
essence is as limited in scope as society is comprehensive in the
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range of economic and social activities it includes. The first govern-
ments were emphatically minimalist, only issuing “regulations”
enforced purely by public esteem (CS 68). Paine’s account of soci-
ety allowed for a range of economic activities, what Locke calls
“promises and bargains for truck,” that do not depend on the insti-
tution of civil government but rather presuppose the rational
capacity “for truth and keeping of faith” among people (CS 67).%
Insofar as government is a “necessary evil,” for the early Paine it at
least has the virtue of simplicity in its proper goal—mamely, to
protect the rights of personal security and property.

Paine’s most extensive philosophical examination of the origin
and meaning of natural rights is contained in his two-part The
Rights of Man (1791, 1792).** This landmark work is notable not
only as it illuminates Paine’s political theory but also in its being an
eloquent response to Edmund Burke’s scathing attacks on the
French Revolution. In contrast to Burke’s argument that political
rights derive from conventions that harden over time, Paine coun-
tered that if one attempts to trace the origin of rights back “by
precedents drawn from antiquity,” the effort is doomed to result in
infinite regression, for each generation in the past had ancients of
their own, just “as we shall also be ancients in our turn” (RM 215).
Given the impossibility of discovering through historical examina-
tion when the rights of man assumed reality, the logical default is
that these rights must be natural, for here “our reason finds a
home” (RM 215).

Burke famously dismissed “metaphysic rights” of nature as
politically irrelevant until “emerging into common life, like rays of
light which pierce into a dense medium,” they “undergo such a
variety of refractions and reflections, that it becomes absurd to talk
of them as if they continued in the simplicity of their original direc-
tion.”*! It is only “the rights of men under governments” in particu-
lar communities that produce “advantages.”? For Paine, in contrast,
natural rights constitute the logical and moral “foundations of all
civil rights” in any polity (RM 217). He drew from the principle of
natural equality the radical conclusion that as for “every child born™
today, “the world is as new to him as to the first man that existed”
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(RM 216).** Being born equal, all individuals partake in the
“common interest [that] regulates their concerns, and forms their
laws”™ (RM 266). Instead of the cooperative economic activities
highlighted in Common Sense, Paine now emphasized the problem
of inequality, which he attributed to the “excess and inequality of
taxation” caused by bad government policies (RM 269). So badly
has unwise tax policy distorted the natural harmony of economic
interests in society that “a great mass of the community are thrown
thereby into poverty and discontent” (RM 269). Government, then,
is not just the “necessary evil” described in Common Sense but
becomes, in the context of ancien régime France (not to mention
Georgian England), a positive evil as the prime cause of severe
economic inequality.

It is perhaps fair to wonder whether Paine’s decree that every
generation begins the world anew is in principle more antagonistic
toward the idea of reparations than is Burke’s historically grounded
argument. But I believe we can address this concern in a few ways.
First, Paine’s emphasis on the freedom of each generation to
govern and shape their social and political reality did not reflect a
dismissal of intergenerational moral responsibility. Rather, for
Paine, natural equality provides a normative standard to measure
and critique the inequality produced by legal conventions and
economic practices. In this sense, reparations could be justified as
a mechanism to operationalize the capacity of each generation to
start life afresh and with real equal opportunity. Second, Burke’s
historicized conception of society arguably offers little genuine
support for reparations inasmuch as, for Burke, the moral condem-
nation of past injuries is typically neutralized by what he would take
to be the salutary social effects of institutions and conventions
originally produced by these injuries (an original conquest, for
instance). Thus, Burke would probably reflexively reject any
attempt at reparations that threatens to vitiate historically grounded
political settlements that in his view have coalesced into viable
national institutions.

In the closing section of Rights of Man, Part II, Paine proposed
a series of reforms that would serve the double purpose of
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(1) ending the government practices that produced extreme inequal-
ity in the first place and (2) providing some measure of immediate
poor relief. Enlightened governments must restore equity to the
revenue-raising system by introducing progressive taxation and
eliminating the historical “poor rates” so as to shift the tax burden
from the middle classes to the more affluent segments of society.
Paine also demanded dramatic cuts in military spending and the
elimination of patronage positions littered with corrupt “placemen”
(RM 342). Arguably Paine’s most radical proposals in Rights of Man
are his plans for poor relief. These measures include direct annual
payments to the elderly, a government donation of twenty shillings
upon the occasion of each wedding and new birth, government subsi-
dies to support the education of poor children, and the establishment
of workhouses that would effectively guarantee full employment at
least in the nation’s capital (RM 350). Perhaps what is most remark-
able about Paine’s anti-poverty proposals is that he interpreted these
policies as “not of the nature of a charity, but of a right” (RM 337).
Paine’s message, then, coming out of the Rights of Man is that
economic inequality is a problem that revolutionary governments will
need to address in the transitional phase in the progress from feudal-
ism toward the establishment of the natural rights republic.

Agrarian Justice and Historic Injustice

Paine’s last major work, Agrarian Justice (1796), signifies a radical
extension of the social welfare themes of the Rights of Man.*
However, Paine’s chief antagonist was no longer the British
conservative Burke but rather the proto-communist French revo-
lutionary Gracchus Babeuf, who conspired to produce a popular
revolt against the government of the Directory in 1795. Paine’s
fundamental argument is that the system of landed property in
economically advanced countries has deprived the vast majority of
inhabitants of their “natural inheritance” to the common property
of the nation (A] 477). The revenue source Paine introduces as the
mechanism to indemnify the victims of landed property is a
“National Fund” supplied by a “ground rent” system of estate taxes
on landed holdings (A] 477, 476).
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In contrast to earlier works in which Paine adopted Locke’s
negative original commons by which no one by nature owned
anything in the external world, in Agrarian Justice Paine’s argu-
ment shifted by introducing the Grotian conception of the positive
original commons in which everyone by nature does have some
claim to part of the original commons (A] 472).*> Paine declares
there are two kinds of property: (1) “natural property” that comes
from the “Creator of the Universe,” such as earth, air, and water;
and (2) “artificial property,” which is the “invention of men”
(A] 472). The kind of property produced by labor is in this view
“artificial,” whereas “natural property” represents the positive
original commons. Paine dismissed the possibility of establishing
equality respecting “acquired” property because doing this would
require that “all should have contributed in the same proportion,
which can never be the case” (A] 472). But with the concept of
natural property, Paine now identified a kind of property for which
full private ownership is morally impermissible.

The traditional objection to the positive original commons was
that it would require the entire human race to consent in order for
any individual to acquire property rights in any particular thing.*%
But Paine’s adoption of the positive original commons model in
Agrarian Justice reframed the issue of consent: why would indi-
viduals consent to their own permanent dispossession of that to
which they enjoy a natural right with everyone else? The dichot-
omy between society and government that had been so prominent
in Paine’s early writings is replaced in Agrarian Justice with the
bifurcation involving “civilization”™ and “nature.” “Civilization™ is
the term Paine used to identify the socioeconomic condition in
which the majority of people no longer have access to natural prop-
erty that originally belonged to all. The main purpose of Paine’s
“reformed legislation” is “to preserve the benefits of what is called
civilized life, and to remedy at the same time the evil which it has
produced” (A] 474). Perhaps surprisingly given his previous enthu-
siasm for progress in Rights of Man, Paine now declares that the
proposition that civilization produces happiness is one “that may be
strongly contested” (A] 474).47
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The central feature of Paine’s critique of civilization is the
moral problem of inequality. Paine asserts that poverty is “a thing
created by that which is called civilized life. It exists not in the
natural state” (A] 475). Unlike the equality enjoyed by those such
as the “Indians of North America,” who live in the “natural and
primitive state of man,” civilized life is characterized by dazzling
“splendid appearances,” as well as shocking “extremes of wretch-
edness” (A] 474). Paine does not deny that the “natural state is
without those advantages which flow from agriculture, arts,
science and manufactures” (A] 475). But for Paine, the human
misery caused by poverty reflects an important psychological
injury that seems to arise precisely because the inequality is rela-
tive. The class divisions in civilized countries with this comparative
dimension have such a scarring effect on the development of
human personality that Paine insists the life of “an Indian is a
continual holiday, compared with the poor in Europe” (A] 475).%5
Thus, civilization stands accused of producing conditions for
millions of people “in every country in Europe” that means they
are “far worse” off than if they had been born before civilization
began (A] 475).

Civilization is a paradox for Paine. On the one hand, a return to
the natural condition is both impossible and undesirable because
“man in a natural state, subsisting by hunting, requires ten times the
quantity of land to range over to procure himself, than would
support him in a civilized state, where the earth is cultivated”
(A] 475). Thus, in heavily populated civilized lands only one-tenth
of the inhabitants would survive the return to nature. On the other
hand, civilization ensures that the rich and poor are “like dead and
living bodies chained together” in social conditions in which the
poor become like a “hereditary race” (A] 482, 484). But neither the
benefits nor the evils of civilization can be determined on purely
utilitarian grounds because reason tells us that every individual is by
nature a “joint-life proprietor with the rest in the property of the soil
and in all its natural production, vegetables and animals” (A] 476).
How, then, did the idea of landed property and the subsequent

massive economic inequality arise?
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The original source of this inequality is labor, which Paine
concludes is the source of the improvement made to the earth
through cultivation. More precisely, the source of landed wealth
derives from the fact that “it is impossible to separate the improve-
ment made by cultivation from the earth itself” (A] 476). Paine
rejects the right of first occupant because a given laborer “had no
right to locate as his property in perpetuity any part of it” (A] 476).
Ownership of land became possible only when the value of the
improvement created by labor so far exceeded the value of the
earth at that time “as to absorb it” (A] 477). Is Paine in agreement
with Locke that labor created the value that added something to a
common resource that thereafter produced a morally valid claim to
private ownership?* There is clearly some truth to this notion inso-
far as Paine calculates that cultivation has increased the value of
the earth “ten-fold” (A] 477). This figure is, however, considerably
less than the thousandfold increase in value produced by labor in
Locke’s assessment.?”

Nevertheless, for Paine the undeniable advantages produced
by cultivation do not outweigh the fact that the “landed monopoly™
characteristic of civilization “has produced the greatest evil” (A]
477). The great problem of economic inequality comes down to the
apparent inseparability of the improvements made by cultivation of
the negative commons from the value of the earth itself as the posi-
tive commons. This condition sets up the contest of rights claims
between “the common right of all” that became “confounded into
the cultivated right of the individual” (A] 477). Labor does not
entail the extinguishment of the “common right of all,” but it does,
in Paine’s view, generate a logically and temporally subsequent
individual right to the “acquired” property produced by labor.
Paine concludes that the coexistence of these “distinct species of
rights” is permanent “so long as the earth endures” (A] 477). The
attempt to reconcile these “distinct species of rights” is what I call
Paine’s politics of adjustment, according to which public policy
must be directed toward remedying the historical inequality that
rests upon the dispossession of a major part of the nation’s right to
the shared resources of natural property.
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The National Fund is a new way to finance the social welfare
system that does not rely on progressive taxation and spending cuts
but rather is supplied exclusively by an estate tax levied on the
inheritors of landed property. While Paine reiterated that justice
for the dispossessed is a matter of “right, not a charity” (A] 477), in
Agrarian Justice this right is grounded in a historical claim to repa-
rations for damages done, as every proprietor “owes to the commu-
nity a ground rent . . . for the land which he holds” (A] 476). The
moral obligation imposed on the direct beneficiaries of land owner-
ship, however, presupposes the continuing protection of their
property rights by the community. The estate tax plan operates on
the assumption that the dispossessed majority of the population
can be indemnified for their loss “by subtracting from property a
portion equal in value to the natural inheritance it has absorbed”
(A] 478).

The National Fund plan is elegant in its simplicity. The inheri-
tors of every landed estate will pay a 10 percent tax on the value of
the estate upon the death of the owner, and more than 10 percent
if the owner dies without any direct heirs or close family. The
primary beneficiaries of the National Fund would be disabled
people—those “totally incapable of earning a livelihood”—and
seniors over the age of fifty, all of whom would receive £10 annually
(A] 481-82). In keeping with the earlier proposals in Rights of
Man, Paine declares that the National Fund “will furnish the rising
generation with means to prevent their becoming poor” by provid-
ing a £15 start-up fund for each newly married couple (A] 483).
Paine judges that this payment to the “rising generation” is a stra-
tegic social investment by the community, for “[w]hen a young
couple begin the world, the difference is exceedingly great whether
they begin with nothing or with fifteen pounds apiece” (A] 483).
Paine stipulates that the benefits must be universal in order to
avoid creating “invidious distinctions” (A] 478).

The overall purpose of the National Fund is unambiguously
redistributionist as Paine predicts that within every thirty-year
generational cycle, the entire “capital of a nation, or a sum equal
thereto, will revolve once” (A] 479). But rather than seeing this
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approach as a prudential public policy intended simply to defuse
class antagonisms, Paine viewed the National Fund reparations
scheme in terms of a revolutionary conception of distributive justice:
“not a man or woman born in the Republic but shall inherit some
means of beginning the world, and see before them the certainty of
escaping the miseries that . . . accompany old age™ (A] 487).
Paine assumed that the egalitarian imperative in Agrarian Justice
was a function of restorative “national justice,” which would find
advocates “in the heart of all nations™ (A] 484, 487).

Reparations and the Politics of Adjustment

Perhaps the most important theoretical innovation in Paine’s redis-
tributionist model in Agrarian Justice is the adumbration of what
Charles Mills identifies as “non-ideal” contract theory. According
to Mills, liberal contract theory typified by Locke, based on a
conception of the property-owning, autonomous individual, has
historically both concealed and justified racial and sexual inequal-
ity. However, Mills concludes that there is still much of value in the
idea of contract, especially as a way to model the internal dynamics
of inequality in liberal societies.?! In Mills’s reformulation of liberal
contractarianism, non-ideal theory signifies not only a normative
concept but also a descriptive device enabled to explain the actual
origin of the state and society. Non-ideal theory explains how
unjust, exploitative conditions came into existence, and as such the
non-ideal contract motif does not conceal or ratify inequality but
rather serves to explain and expose the problems of actual non-
ideal polities.” As such, the critical function of the non-ideal
contract, in Mills’s view, offers an important theoretical resource
for examining basic liberal intuitions about justice.

My aim in what follows is to illustrate how Paine’s use of a non-
ideal contract provides the basis for a distinctively liberal approach
to reparations, an idea toward which liberalism is normally viewed
as being antagonistic.”® While in Agrarian Justice Paine did not
directly confront the issue of slavery, the interpretive value of non-
ideal theory includes the conceptual flexibility not only to account
for gradual deviation from baseline economic equality but also to



THOMAS PAINE ON AGRARIAN JUSTICE 41

address the exclusion of certain groups from national prosperity.
Paine’s foundational concept of equality is ontological, not legal, as
he invokes “the unity of man . . . that all men are born equal”
(RM 216). As an early advocate of abolition, Paine was fully aware
that the legal idea of the nation in the United States at the time of
the American founding did not recognize the full humanity of
African American slaves.> However, in Paine’s version of popular
sovereignty each generation finds itself in “an eternal NOW,”> and
each is charged with reexamining the social contract to determine
if the system of social inclusion is consistent with the egalitarian
foundations of society.

Much as racial inequality involves legal and informal discrimi-
nation based on ascriptive characteristics, similarly Paine believed
that economically disadvantaged groups are the product of social
distortions arising from a system of private ownership, rather than
as the result of biological differences or of individual choices and
talents. Paine’s argument in Agrarian Justice obviously does not
capture the violence of slavery, but Paine’s phenomenology of
rights claiming provides a theoretical grounding for recognizing
how past injustice produces effects that endure into the present
through structural problems that require a national, as opposed to
local or ad hoc, remedy. But is it anachronistic to apply Paine’s
model for combating inequality based on agrarian landed wealth to
a complex capitalist society like the United States today? I suggest
it is relevant for several reasons. First, in Paine’s account landed
wealth represents a broad range of social advantages that flow from
economic power, including education, skills, employment opportu-
nities, and better physical health. Paine thus recognized socioeco-
nomic inequality not only in material terms of landlessness but also
in the broader context of diminished social capital. As such, Paine’s
targeted approach to dealing with socioeconomic inequality mirrors
the complexity of the modern debate wherein proponents of repa-
rations often insist on the deficiency in using a traditional income
gap as the sole measure for the effects of slavery without also
compensating for past and continuing discrimination.”® Second,
while what we mean by wealth and inequality includes more
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factors than in the past, Paine’s basic principle of shared societal
benefits remains applicable. For instance, while the wage gap indi-
cates that African Americans earn roughly two-thirds what White
Americans earn, the total wealth gap between African Americans
and White Americans is much greater with the median household
wealth of African American households being only 7 percent that
of White households.”” Reducing this wealth gap, which includes
wide variance in the rates of homeownership and home equity, as
well as ownership of stocks, bonds, and retirement savings, is often
advanced as one rationale for a policy of reparations.” Moreover, it
is well documented that official federal government practices such
as “red lining” neighborhoods continued well into the 1960s and
deliberately deprived millions of African Americans of the possibil-
ity of homeownership, which is the most important form of wealth

for the average American.™

A Liberal Argument for Reparations
One prominent communitarian advocate of reparations observed
that it would take nothing less than a “paradigm shift” in liberalism
to occur in order to render that intellectual tradition capable of
remedying racial inequalities.”” Paine’s argument for “national
justice” does suggest such a qualified paradigm shift with a complex
reformulation of liberal rights theory that expands on, without
completely replacing, inherited normative intuitions about prop-
erty. On the one hand, Paine offered a full-throated traditional
liberal defense of private property, or as he puts it, the “cultivated
right of the individual” (A] 477). Even as he asserted the common
right to the use of “natural property,” Paine insisted, “I equally
defend the right of the possessor to the part which is his” (A] 477).
Not only did Paine defend private property, he did so upon charac-
teristically Lockean grounds that labor or “improvement made by
cultivation” (A] 476) is the true source of wealth. Paine concluded
that it is precisely because the value of improvements on natural
property is so transformative that a return to the natural state exist-
ing before the advent of “cultivation, art, [and] science” would
diminish the common stock such that perhaps only “a tenth part”
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of a nation’s inhabitants would survive the process (A] 475). While
Paine acknowledged that the historically unequal accumulation of
property is often “the effect of paying too little for the labour that
produced it” (A] 485), he did not deny that labor both produces an
exclusive claim on the improvements made and is the source of
improved economic and material conditions generally.

However, Paine’s treatment of labor has at best only a problem-
atic relation to the case for reparations. Insofar as the improve-
ments made by labor are capable of acquiring an exclusive
proprietary right, then it is theoretically possible to construct a
claim for compensation for the unpaid and underpaid exploited
African American labor that historically generated so much of
America’s wealth. But there are at least two difficulties with this
line of argument. First, Paine acknowledged that it is very difficult
to measure the value of this stolen labor because “it is impossible
to proportion exactly the price of labor to the profits it produces”
(A] 485). In addition to acknowledging this practical problem,
Paine is also sensitive to the moral argument that there may be no
direct connection between those deprived of payment for past
labor and any individuals living today. Although accepting the obvi-
ous moral culpability of individual slaveholders, Paine did not
believe that individuals today are responsible for past historic injus-
tice, for “the fault . . . is not in the present possessors” of property;
rather, “the fault is in the system,” which in the case of feudalism
in Europe may have begun to create inequality imperceptibly but
gradually assumed terrifying formality with the “agrarian law of the
sword” (A] 478). The temporal character of Paine’s natural rights
philosophy thus seems to limit reparations to the immediate
victims of the horrors of slavery without necessarily ascribing
responsibility to its historically indirect, economic beneficiaries.

However, the chief significance of Paine’s paradigm shift on
property rights lies in the potential to reconsider reparations not
solely in terms of compensation for stolen labor but also more radi-
cally as recognition of the denial of common ownership of natural
property. In Paine’s terms, slavery and segregation deprived
African Americans of the benefits derived from the land they
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themselves conjointly owned by an inextinguishable natural right.
The concept of common natural property lends itself singularly
well to reparations because unlike private property or state-owned
property, which may be understood to involve a right possessed by
a natural or an artificial person such as a corporation, common
property is always a right possessed by flesh-and-blood individual
persons.®® Thus, reparations claims deriving from historical exclu-
sion from access to the use of common property can never be satis-
fied by symbolic gestures or formal apologies. Even as harm and
damages may be determined on the basis of identifiable group
characteristics, the actual reparations must be directed toward
repairing damage done to real, natural individuals.

Paine’s account of natural property presupposes that determin-
ing the value of labor is, historically speaking, only part of economic
justice, which requires balancing the undeniable “value of improve-
ment . . . that is individual property” (A] 476), and the coequal
claim of common ownership of “the earth itself,” including “the
property in the soil” and “all its natural productions, vegetable and
animal” (A] 476). Reparations would, then, amount to a payment
of the “ground rent” that is owed by the beneficiaries of the public
or private enterprises historically developed by African American
labor. Thus, instead of trying to determine reparations based on the
valuation of past labor by current measures—an immensely diffi-
cult task—Paine’s approach allows us to think of reparations in
terms of the deprivation of access to resources to which individuals
had a right and for which the current valuation can be determined
independently of the value of past labor. Exploited labor of slaves
is embedded in the historic debate that contextualizes reparations,
but labor is not the sole determining factor in the legitimacy of
reparations.

Moral Responsibility
Perhaps the most influential argument against reparations is the
claim that individuals today, even if beneficiaries of past injustice,
are not themselves morally responsible for past actions and there-
fore cannot be legitimately expected to pay for damages. As
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Richard Epstein put it, “Why should my tax dollars go to compen-
sate for wrongs that I did not commit?”®* As we have seen, central
to the case for reparations is (1) the idea that the cause of socioeco-
nomic inequality among African Americans is structural and rooted
in historical injustice and (2) the principle that the entire national
political community today shares responsibility for historical and
continuing injustices. Paine’s redistributionist argument in Agrarian
Justice also presupposes that the cause of inequality is structural.
Poverty is not the product of personal conduct: for Paine, “the fault
is in the system” (A] 478). Thus, the individual today is arguably
even more absolved of direct responsibility than is true with oppo-
nents of reparation such as Epstein inasmuch as Paine would refor-
mulate Epstein’s objection to individual responsibility for
reparations in terms of the more radical challenge to reparations
posed by Jeremy Waldron’s “supersession thesis"—namely, why
should someone’s tax dollars go to compensate for past wrongs
when that individual’s labor and investments have actually increased
the value of natural resources and improved in absolute terms the
material conditions of everyone in my society?*

Paine’s rejection of individual responsibility for reparations for
historical injustice derives from his conclusion that the economic
forces that produced civilization inevitably created socioeconomic
inequality because the benefits of labor are enjoyed primarily by
the few and the rest are deprived of the right to use common
resources that the dispossessed rightfully in part own. Paine hoped
that the redistributionist scheme behind the National Fund would
gradually restore equality to society “without diminishing or
deranging the property of any of the present possessors” (A] 478).
By this he meant an estate tax directly affects only inheritors, not
the “present possessors” per se. While Paine was mindful of the
goal to minimize the punitive effect of reparations as experienced
by the landed class, he was nonetheless insistent on society’s corpo-
rate responsibility for establishing and maintaining the system of
private property. He insisted, “All accumulation, therefore, of
personal property, beyond what a man’s own hands produce, is
derived to him by living in society; and he owes every principle of
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justice, of gratitude, and of civilization, a part of that accumulation
back again to society whence the whole came” (A] 485). The social
character of property means that it is as “impossible for an indi-
vidual to acquire personal property without the aid of society, as it
is for him to make land originally” (A] 485). What does Paine mean
by saying that an individual alone—for example, someone ship-
wrecked on the proverbial desert island—cannot “acquire personal
property”? The suggestion seems to be that the individual in this
situation would simply be exercising the use right to common prop-
erty shared in principle by everyone in the human race and would
thus not acquire an exclusive right to possess the earth, water, and
so on. Personal or private property rights are, then, definitionally
social or relational.

How does Paine’s account of the social character of property
elucidate aspects of the modern American debate about repara-
tions? By emphasizing the social character of property and the
structural, as opposed to personal, causes of inequality, Paine
presented an argument for reparations that entailed societal, or as
Paine described it, “national,” responsibility to repair damages
caused by the system of private property. However, identifying the
structural causes and collective responsibility for reparations is only
one aspect of the reparations debate today. Does the traditional
ambivalence of liberal theory toward the notion of group rights not
make it difficult to conceive how a philosophical liberal could argue
for reparations for a particular group (African Americans) to
redress specific past unjust acts or practices (slavery, segregation,
discrimination)? At first glance, Paine seems to be a poor model for
group rights inasmuch as his redistributionist policies appear to fall
into the category of general anti-poverty programs marked by the
principle of universality.

However, Paine was actually highly sensitive to ascriptive
group characteristics, and thus he endorsed an approach to repara-
tions that is in principle adaptable to include the category of disad-
vantaged racial or ethnic groups. For Paine, history—not
nature—accounts for the injustice of inequality. The ontological
status of human equality is expressed through “the unity of man”



THOMAS PAINE ON AGRARIAN JUSTICE 47

(RM 216), but civil inequality unnaturally dissolves this unity. It is
inequality produced by civilization that creates distinct socioeco-
nomic groups. Natural equality does not, in Paine’s view, contradict
group claims to justice insofar as human solidarity means that “man
is always related to society” (A] 481). Society, which contains
distinct socioeconomic groups, is itself a product of history, not
nature. Paine’s awareness of the profoundly historical dimension of
injustice led him to conclude that the loss of benefits rooted in past
acts produces pernicious effects experienced in the present. He
declares all that can be done today “is to remedy the evils and
preserve the benefits” (A] 475).

The logic of Paine’s politics of adjustment rests on the premise
that, historically speaking, civilized life “has absorbed the property
of all those it dispossessed, without providing, as it ought to have
been done, indemnification for that loss™ (A] 478). Logically, if the
loss is experienced in groups, so too should the remedy be group
indemnification. The direct beneficiaries of Paine’s National Fund
are identifiable economically disadvantaged groups such as those
individuals with disabilities, the elderly, the unemployed, and
young married couples. If Paine endorsed reparations for groups
defined by ascriptive characteristics pertaining to age, ability, and
stage of life, could we not also in principle extend his reparations
argument to racial or ethnic groups when the effect is the same—
namely, to produce and perpetuate socioeconomic disadvantages?

Supporters of reparations today claim that systematic discrimi-
nation against African Americans originating in the historical
injustices of slavery and segregation continues to cause damage
and produce disadvantages in present times.** Indeed, it is
common in the current reparations debate to take the criteria
relating to the socioeconomic disadvantages that Paine applies to
the elderly and disabled people, such as poorer employment
opportunities, lack of equity in capital, and diminished education
and health outcomes, as precisely the same criteria used to assess
the harmful impact of socioeconomic inequality on African
American people.% But does Paine’s apparent commitment to the
principle of universality undermine the justification for



48 THE POLITICAL SCIENCE REVIEWER

targeted-group benefits? I suggest not insofar as Paine designed
his benefits proposals to avoid or reduce “invidious distinctions”
(A] 478) among people rather than deliberately to preclude
specific remedial-group categories. The payments from the
National Fund go to all unemployed people, all newly married
couples, all new parents, all disabled people, and so on regardless
of their means. That is to say, benefits would go to all individuals
who fall within a defined group, including in principle a racial or
ethnic group. In this way, Paine’s proposal parallels Martin Luther
King Jrs vision of reparations in terms of a “massive program by
the government of special, compensatory measures.”®

How specifically would a Paine-inspired version of reparations
differ from a general anti-poverty program? Reparations would not
fall within the scope of a general anti-poverty program because
they are tied directly to repairing damage caused by an identifiable
past and to some extent continuing imjustice.67 So, opponents of
reparations who argue that general welfare programs serve the
function of remedying past injustice misunderstand the idea of
reparations.®® The objective of reparations would not be achieved
by increasing public assistance for all poor people, just as the
purpose behind Paine’s plan to provide support for disabled
persons is not achieved by a general welfare program. In both cases
the cause of the economic disadvantage is unique. Socioeconomic
inequality for African American people may differ in origin and
effect from inequality among other Americans, much as the
economic challenges facing those Paine identified as the elderly
and infirm, for instance, are distinct from those experienced by
people in different conditions and at another stage of life. The
targeted-group approach to tackling the problem of socioeconomic
inequality is conceptually flexible enough to calibrate historically
based problems with specific opportunities for improvement. In
Paine’s proposal for the National Fund, judgments about the appli-
cation of the fund to various programs and specific objectives
would need to be the result of public deliberation and discourse
about the unique historical factors that contributed to economic
inequality in each nation.
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Conclusion

Rather than touting the pristine, androgynous, and ethnically
anonymous individual of classical liberal contract theory who
acquires property through labor or exchange without fear or favor,
Paine offers a theoretical approach to understanding inequality as
a product of a number of actual socioeconomic factors such as
educational opportunities, good housing, and psychological support
networks that bear in addition to economic wealth. Does Paine’s
general approach to remedying structural socioeconomic inequal-
ity account for the historical context of slavery in America? Paine’s
fundamental conviction that poverty is not natural, that it is a
historical product of “civilization,” made him sensitive to the
dangers of an exploitative conception of property emerging in
certain unjust historical circumstances. Paine certainly subscribed
to the notion that civilization produces artificial hierarchies. He
even drew the analogy between socioeconomic inequality and race:
“The great mass of the poor in all countries are become an heredi-
tary race” (A] 484). By a “hereditary race,” Paine seems to indicate
not only a group of people distinctly characterized by poverty in
material terms. Rather, Paine’s analogy between poverty and race
also reveals his sensitivity to the complex psychology of “status” as
a kind of property inasmuch as the landed classes promote an ideal
human type that enjoys both economic affluence and a host of
social factors that contribute to an exclusive conception of person-
hood and citizenship. For Paine, “the great mass of the poor” living
under feudalism are considered by their rulers to be less than fully
human and inherently unequal to them. Paine, therefore, viewed
private property as a potentially amorphous concept that can
absorb the social pathologies that make it possible, in lieu of reme-
dial effort, to justify a massive system of exclusion from the benefits
of shared resources.

I have proposed that there is nothing in Paine’s thought that
would render it intrinsically incapable of addressing the problem of
the historical effects of slavery and discrimination. Paine was
keenly aware that when there is no fundamental norm to limit the
exclusive individual property right, an unhealthy concentration of
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wealth is unavoidable. He also recognized that the concept of
private property can itself incorporate prejudices about supposedly
inherited group characteristics. Paine thus implicitly contrasted
the ontological grounding of a shared right to “natural property”
with the “artificial” inequality produced by cultivation. By empha-
sizing the need to reconcile through direct government action the
valid moral claims of individual private property, on the one hand,
and the common ownership of natural property, on the other,
Paine’s version of liberalism points toward a way to identify the
problems produced by a conception of property that contradicts a
morally and logically prior right inhering in all inhabitants of the
nation to not be excluded from the benefits of common resources
and some equitable measure of the economic achievements of the
national community.

This study has tried to illustrate that Thomas Paine’s effort to
establish the social character of property provides a kind of model
for how liberal theory can reconsider how to repair the damage
caused by historical injustice through comprehensive remedial
state action. In this respect, Paine challenges many of our
assumptions about the liberal tradition and calls on us to be sensi-
tive to the conceptual fluidity and diverse rhetorical fields that
form the intellectual contours of a foundational political theory
such as liberalism. While Paine’s treatment of property rights
provides a fertile ground for reflections upon reparations, it is also
unavoidably limited with respect to both how we contextualize
the horrors of slavery and how we negotiate the important practi-
cal questions that would necessarily arise in public discussion
about reparations today. Paine’s account of distributive justice
offers neither a comprehensive argument for reparations nor a
response to all possible objections to reparations in the American
context today. But arguably, despite these limitations, Paine
shows how characteristically liberal vocabulary and concepts can
be a constructive element in meaningful debate about an impor-
tant question such as reparations often arbitrarily dismissed in the
current context as alien to the theoretical foundations of the
American liberal tradition.
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