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The burgeoning literature, led by such scholars as Benjamin 
Kleinerman, David Siemers, and Jeffrey Tulis, arguing that the 

Constitution’s separation of powers is a separation of functions opens 
new vistas for the interpretation of the first state constitutions. To be 
sure, the literature on the separation of powers in the first state con-
stitutions squares well with James Madison’s observation that the 
legislative branches created by these constitutions were much more 
powerful than the executive and judicial branches: “The legislative 
department is every where extending the sphere of its activity, and 
drawing all power into its impetuous vortex” (Federalist No. 48). 
Gordon Wood, for instance, argues, “When Americans in 1776 spoke 
of keeping the several parts of the government separate and distinct, 
they were primarily thinking of insulating the judiciary and particu-
larly the legislature from executive manipulation.”1 Donald Lutz 
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speaks of the Americans’ “strong inclination to legislative supremacy,”2 
and Lee Ward traces the weakness of state governors to the historical 
experience of mistrust toward the British Crown and the tradition of 
Whig political thought.3 These observations lead Ward to conclude 
that “there was no coherent philosophical or political consensus in 
America in 1776 supporting the idea of vigorous and independent 
executive power.”4 Similarly, Robert Steinfeld writes, “The framers 
of the first state constitutions established a system in which the rep-
resentatives of the people, embodied in their legislatures, were to be 
supreme within governments.”5 And while Mark Kruman notes that 
the Americans did not feel any special “fidelity” toward their repre-
sentatives, he admits that “most citizens accepted the legislature’s 
virtual omnipotence.”6 

But this scholarship has not merely articulated Americans’ 
more favorable view of legislative over executive and judicial 
power. It has also demonstrated how this preference was translated 
into the first state constitutions and thereby threatened the very 
separation of powers system that the constitution makers so desired 
to institute. Among the many problems with the separation of 
powers in these constitutions that scholars have noticed are the 
tendency for the absence of an executive veto, short terms of office 
and rotation requirements, the dependence of most state gover-
nors on the legislatures for their election, and the lack of ability for 
some governors to have any say in appointments.7

While the scholarship has doubtless performed us a service in 
describing the problems with the separation of powers in the first 
state constitutions, it does not go far enough in understanding the 
theoretical basis behind Madison’s critique of them. I suggest that 
engagement with the literature that views the Constitution’s separa-
tion of powers as a separation of functions can remedy this deficiency 
by directing our attention to how the structure of each branch 
empowers it to perform the functions for which it is suited. 
Contrasting the first state constitutions with the Constitution in the 
light of the separation of functions literature holds out the promise 
to help us understand the innovative nature of the document that 
Madison and Hamilton spiritedly defended. The first Pennsylvania 
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and Virginia constitutions, as illustrated in this article, differ from the 
Constitution insofar as the former rely on “parchment barriers,” or 
ineffective prohibitions that aim to restrain the branches from 
encroachments on each other’s authority, that require both legisla-
tors to exercise a virtuous self-restraint and the people to watch their 
legislators with suspicion, whereas the latter requires the people to 
defer to the political process until they can judge the effects of inter-
branch conflict. The theoretical reason for this difference between 
the first Pennsylvania and Virginia constitutions and the Constitution 
is that whereas these state constitutions were designed primarily to 
prevent governmental tyranny by creating a powerful legislature and 
a weak executive and judiciary, the Constitution is designed to 
prevent governmental tyranny at the same time as it empowers each 
branch to perform the function for which it is structurally suited. 

The literature on the separation of functions distinguishes itself 
from two understandings of the Constitution popular among schol-
ars of American government. On one hand, this literature disagrees 
with the view, characteristic of scholars like Edward Corwin, 
Richard Neustadt, and William Howell, that the Constitution’s 
separation of powers is primarily a system of checks and balances 
aimed to thwart effective government. For Neustadt, we should 
understand the separation of powers as a system of “separate insti-
tutions sharing powers.”8 Once the Constitution’s separation of 
powers is conceived in this way, however, little is left to American 
politics except the grasping after power, especially the power to 
strike bargains.9 In the words of Corwin, politics becomes an “invi-
tation to struggle” among the branches.10 Against this vision of the 
separation of powers, separation of functions scholars like Jordan 
Cash illustrate that central to the president’s power is the authority 
granted to him by the Constitution. On the basis of this premise, 
Cash is able to show how the “isolated presidents”—John Tyler, 
Andrew Johnson, and Gerald Ford—were able to achieve signifi-
cant goals using merely their constitutional authority.11 Hence, 
separation of functions scholars would reply to Neustadt’s under-
standing of the separation of powers as a division of institutions 
with the same powers as Siemers does—namely, by saying that “we 
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have ‘separated institutions sharing in governing, through the exer-
cise of their distinctive powers.’”12 

On the other hand, the separation of functions literature rejects 
the view that the Constitution is, at its most fundamental level, a 
legal document whose true meaning the judiciary explicates to the 
legislative and executive branches. Corwin expresses this under-
standing of the Constitution when he writes, “The judicial version of 
the Constitution is the Constitution.”13 Instead, separation of func-
tions scholars hold that the crux of the Constitution is the politics 
that it creates, and this politics enables each branch to lay claims to 
authority in the name of its own structural suitability for a given 
task.14 On the separation of functions model, we can see that the 
Constitution sets up a system where a politics of inter-branch conflict 
determines which branch has authority in a given situation.15

Divided into three main parts, this article makes the case that 
the first Pennsylvania and Virginia constitutions and the Constitution 
differ in that the former sought to prevent tyranny through the 
creation of a powerful legislature whereas the latter aims to prevent 
tyranny at the same time as it empowers each branch to perform its 
own distinctive function. The first part of the article provides a 
brief summary of how the Constitution achieves its separation of 
powers through a separation of the functions of government. 
Making use of both The Federalist and the growing literature on 
the Constitution’s separation of functions among scholars of 
American constitutionalism, this section aims to provide the 
preliminary work necessary to gain a fruitful vantage point from 
which to understand the profoundly different manner in which the 
framers of the first Virginia and Pennsylvania constitutions hoped 
to achieve the separation of powers. The second part of the article 
delineates how in the first Pennsylvania and Virginia constitutions 
the aforementioned need for self-restraint in their representatives 
can be derived from the normative language with which they 
separated powers. Shown in the third part is that the Pennsylvania 
and Virginia constitutions did not lack a means to remedy legislative 
encroachments were the needed legislative self-restraint to fail. 
These constitutions, I suggest, ultimately depended on the existence 
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of a suspicious spirit among the people to remedy any legislative 
encroachments that might occur. 

The Constitution’s Separation of Functions
For Madison, the reason for the state legislatures’ encroachment 
on the other branches is clear: The state constitutions trusted in 
so-called parchment barriers to preserve the separation of powers 
(Federalist No. 48).16 This faith in parchment barriers, however, 
arose naturally from a misreading of Montesquieu, and Madison is 
forced to combat this reading given its incompatibility with the 
Constitution’s blending of powers (Federalist No. 48).

The critics of the Constitution’s blending of powers proceed 
from the notion that “the legislative, executive, and judiciary depart-
ments, ought to be separate and distinct” (Federalist No. 47). 
Conceiving this teaching of Montesquieu’s to imply that “these 
departments ought to have no partial agency in, or no control over 
the acts of each other” means that a constitution maker’s logical next 
step is to give each department only the powers that belong to its 
essence (Federalist No. 47). For example, the legislative department 
must be given only those powers that are proper to lawmaking, and 
it must not be given any powers proper to execution or to judgment. 
A president with a veto power over legislation becomes out of the 
question on this understanding of the separation of powers.

Madison points out, however, that a rigorous adherence to this 
view of the separation of powers is impractical. In fact, none of the 
first state constitutions was able to give each department only those 
powers that corresponded with its nature. As Madison writes, “If we 
look into the constitutions of the several States, we find that, notwith-
standing the emphatical, and in some instances, the unqualified 
terms in which this axiom has been laid down, there is not a single 
instance in which the several departments of power have been kept 
absolutely separate and distinct” (Federalist No. 47).

For Madison, a more accurate reading of Montesquieu high-
lights that partial agency, or some degree of blending between 
departments, is both permitted and necessary: “[Montesquieu’s] 
meaning . . . can amount to no more than this, that where the whole 
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power of one department is exercised by the same hands which 
possess the whole power of another department, the fundamental 
principles of a free constitution are subverted” (Federalist No. 47). 
Given this view, while the separation of powers would be violated 
if an executive had the entire lawmaking power, it is not violated 
when the executive makes use of a veto power to halt legislation 
from an otherwise powerful legislature.17

Madison goes on to reveal the method for creating a constitu-
tion that recognizes the necessity for some blending among the 
departments. A constitution maker must first distinguish “in theory, 
the several classes of power, as they may in their nature be legisla-
tive, executive, or judiciary; the next, and most difficult task, is to 
provide some practical security for each, against the invasion of the 
others” (Federalist No. 48). The strategy devised by the founders is 
to grant “those who administer each department, the necessary 
constitutional means, and personal motives, to resist encroach-
ments of the others” (Federalist No. 51). This bleak image of power 
that Madison paints in Federalist Nos. 47–51 should cause us to 
raise a more general question, however. Given “the encroaching 
spirit of power” (Federalist No. 48), why should human beings 
submit to government in the first place? Why ought we to blend 
the powers of government to create checks against tyranny when 
we could avoid the trouble entirely by living in a state of nature? 

Hamilton reveals the key to his and Madison’s project in The 
Federalist, and thereby the key to their view of the necessity for a 
government of separated powers, in the very first paper: “[T]he 
vigour of government is essential to the security of liberty” 
(Federalist No. 1). The Federalist seeks to demonstrate that ener-
getic government, far from being in tension with liberty, is a neces-
sary condition for the enjoyment of rights. Liberty must be 
produced by government. Furthermore, the Constitution’s 
Preamble reminds us of other substantive ends that government is 
designed to achieve—namely, “to form a more perfect Union, 
establish Justice, insure domestic Tranquility, provide for the 
Common defence, promote the general Welfare, and secure the 
Blessings of Liberty to ourselves and our Posterity.” We establish 
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government, then, so that we can empower it for the sake of ends 
that we desire.18 In the words of Federalist No. 51, “In framing a 
government which is to be administered by men over men, the 
great difficulty lies in this: you must first enable the government to 
control the governed; and in the next place oblige it to control 
itself.” We first make government to produce lawfully ordered 
liberty among the people, but we need the separation of powers to 
prevent government from becoming tyrannical.

What if, however, any attempt to control the government 
conflicts with its ability to control the people, and any attempt by 
the government to control the people makes it more in danger of 
becoming tyrannical? If this alternative accurately describes the 
human situation, all attempts at designing a government would be 
tragic. Every move toward limiting the government would bring us 
a step closer to anarchy, while every attempt to empower the 
government would make it more like a tyranny. 

The achievement of separation of functions scholars, however, 
is to show us that to understand government in this way is mislead-
ing. Drawing especially on Federalist Nos. 52–85, separation of 
functions scholars show us that the separation of powers is meant 
to be the means by which the government is “enable[d] . . . to 
control the governed” just as much as it is meant to be the means 
by which it “control[s] itself.”19 According to Tulis, “The term 
‘separation of powers’ has perhaps obstructed understanding of the 
extent to which different structures were designed to give each 
branch the special quality needed to secure its governmental 
objectives.”20 As Tulis goes on to explain, Congress is structured in 
such a way that “while the founders were not so naive as to expect 
that Congress would be simply ‘deliberative,’ they hoped that its 
plural membership and bicameral structure would provide neces-
sary, if not sufficient, conditions for deliberation to emerge.”21 
Furthermore, the unity, ability for discretion, and eligibility for 
reelection characteristic of the presidency make it particularly apt 
for energetic administration, and that Supreme Court justices 
serve during good behavior makes them suited to decide cases 
impartially for the purpose of the protection of rights.22
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Study of The Federalist Nos. 52–85 bears out this theory of the 
separation of powers. In Federalist No. 55, Madison shows his 
concern for a limit on the number of representatives in the House 
“to secure the benefits of free consultation and discussion,” for  
“[h]ad every Athenian citizen been a Socrates, every Athenian 
assembly would still have been a mob.” Federalist No. 70 illustrates 
that the presidency’s energy will help to defend “the community 
against foreign attacks” and assist in “the steady administration of 
the laws,” “the protection of property,” and “the security of 
liberty.”23 Finally, an independent judiciary, Hamilton posits in 
Federalist No. 78, will give truth to the maxim that “the courts of 
justice are to be considered as the bulwarks of a limited constitu-
tion against legislative encroachments,” along with enabling it “to 
guard the constitution and the rights of individuals.”24 Any blend-
ing of the departments, then, is justified on the grounds that it 
secures a more fundamental energy to help government achieve 
the goals it is designed to achieve. For example, the president’s 
veto power may thwart Congress from performing its own properly 
legislative functions, but the president has this power so that 
Congress will be unable to usurp his properly executive functions. 
The president can veto congressional legislation because this 
empowers him to continue to execute the laws with energy without 
having to worry that this executive function will be taken away from 
him by a Congress that is not structured to execute the laws.

Understanding the Constitution’s separation of powers as empow-
ering each branch to perform the function for which it is structurally 
suited for the sake of effective government comes with an additional 
implication—namely, that when the Constitution is ambiguous about 
which branch has authority in a given situation, conflict among the 
branches can lead to a good outcome.25 The “different capacities” of 
each branch, Mariah Zeisberg helpfully writes, “condition the perspec-
tives of each branch, and these perspectives may in turn lead the 
branches to different evaluations of constitutional meaning in service 
of distinctive political goals.”26 And Zeisberg elucidates how the differ-
ing “capacities” of each branch lead to differing “perspectives”: “[T]he 
actual exercise of their powers brings the branches into relationship 
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with one another, a relationship that may activate the conflictual possi-
bilities inherent in their independent sources of authority . . . and 
distinctive perspectives on public matters.”27 Thus, for example, since 
the Constitution leaves considerable ambiguity about whether 
Congress or the president has the authority to take the United States 
to war, John F. Kennedy could justifiably keep the information he 
received about the buildup of Soviet missiles in Cuba secret from 
Congress—which Article I, section 8 vests with the power to declare 
war—thereby for a time enabling him to develop his own plan of 
action.28 In fact, if we ask a given branch to limit itself, or to be self-
restrained, so that it does not become tyrannical, we would be asking 
it not to bring its distinctive institutional capacities to bear in a way that 
could serve the public good.

Although the Constitution might be ambiguous about the 
authority of the branches in certain situations and the interests of 
each branch might be different and lead to conflict, Siemers makes 
clear that constitutional conflict should be in the service of each 
branch faithfully carrying out its responsibilities. In fact, Siemers 
shows us that contrary to Corwin’s “invitation to struggle,”29 that 
the departments share power with each other means “the American 
founders designed a necessity to cooperate into the Constitution.”30 

Overall, then, a separation of functions model makes the follow-
ing claims about the Constitution: (1) the purpose of the separation 
of powers is to prevent governmental tyranny at the same time as it 
promotes effective government, (2) the Constitution has structurally 
designed each branch in such a way that it is effective at a certain 
function, (3) the Constitution’s ambiguity about which branch has 
authority in certain situations leads to constitutional conflict among 
the branches that can serve the public good, and (4) at the bottom of 
this conflict is a concern that each branch perform its constitutional 
responsibilities faithfully. In a word, then, the founders conceived of 
the Constitution’s separation of powers politically. To see the confu-
sions that can arise when a constitution’s separation of powers is not 
designed to encourage conflict that can serve the public good, we 
now turn to an analysis of the first Pennsylvania and Virginia 
constitutions.
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The Separation of Powers in the Virginia and  
Pennsylvania First State Constitutions

Many of the first state constitutions began with declarations of rights, 
and these declarations are not limited simply to listing the rights of the 
people.31 Indeed, some of the declarations include normative state-
ments about the need to preserve the separation of powers. The Bill 
of Rights in the Constitution of Massachusetts (1780), for instance, 
mandates, “In the government of this commonwealth, the legislative 
department shall never exercise the executive and judicial powers, or 
either of them; the executive shall never exercise the legislative and 
judicial powers, or either of them; the judicial shall never exercise the 
legislative and executive powers, or either of them; to the end that it 
may be a government of laws, and not of men” (Art. XXX).

Despite this language, I do not claim that all the first state 
constitutions depended only on parchment barriers. Such a view 
would be contrary to Madison’s observation in Federalist No. 47 
that in the state constitutions “there is not a single instance in 
which the several departments of power have been kept absolutely 
separate and distinct.” Crucial to recognize, however, is Madison’s 
qualification of this observation, for he writes that the state consti-
tutions propounded the necessity for absolutely separate and 
distinct powers in “unqualified terms.” If we take Madison’s cue, 
the problem with the first state constitutions seems to be that they 
suffered from a lack of clarity concerning how to square the need 
for a separation of powers with the need to blend the departments 
to avoid encroachments by one branch over the others. As such, 
rather than making a causal claim that all the first state constitu-
tions were bound to lose the separation of powers, the need for 
which they so strongly declared, structural analysis of the 
Pennsylvania and Virginia constitutions from a separation of func-
tions point of view evinces their confusion about how the separa-
tion of powers is just as much about effective government as it is 
about protection against government.32 The focus here is on the 
first Pennsylvania and Virginia constitutions because in Federalist 
No. 48 Madison singles out these constitutions for their inability to 
preserve the separation of powers.33
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Like most of the other first state constitutions, the Pennsylvania 
and Virginia constitutions both feature declarations of rights. Among 
the listed rights in both constitutions are the rights to life, liberty, 
property, and the pursuit of happiness and safety, the freedom of 
worship, and the accountability of public officials to the sovereign 
people (Constitution of Pennsylvania, I, II, IV; Constitution of 
Virginia, sec. 1, 2). For our purposes, however, it is most interesting 
to note that a part of the separation of powers is included among the 
rights in the Virginia constitution—namely, “[t]hat the legislative and 
executive powers of the State should be separate and distinct from 
the judiciary” (sec. 5). And while the first Pennsylvania constitution’s 
statement concerning the need for the separation of powers to be 
preserved does not come in its declaration of rights, it is placed in the 
section delineating its Council of Censors, tasked with inquiring into 
whether the separation of powers has been preserved, but lacking 
the tangible power to restore the separation.34 As the constitution 
says, the Council of Censors’ “duty it shall be to enquire whether the 
constitution has been preserved inviolate in every part; and whether 
the legislative and executive branches of government have performed 
their duty as guardians of the people, or assumed to themselves, or 
exercised other or greater powers than they are intitled to by the 
constitution” (sec. 47).35

Overall, scholars disagree over the significance of the norma-
tive language evident in the Pennsylvania, Virginia, and other first 
state constitutions. On one hand, Donald Lutz argues that these 
constitutions’ frequent use of the word ought, indicating a wish, 
instead of shall, an imperative, indicates that the declarations of 
rights were symbolic and not to be understood as a part of the 
constitutions.36 On the other hand, Lee Ward, noticing that the 
declarations made provisions for their amendment, or even their 
immunity from such amendment, writes, “It is perhaps best to 
understand the declarations as being meant to illuminate the natu-
ral rights principles at the core of the early American idea of 
limited government.”37 Like Ward, Mark Kruman thinks that “by 
incorporating the declarations into the constitutions, framers 
infused their plans of government with the idea of limitation.”38 
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Despite this disagreement among scholars, the fact that ought 
and shall are both words that signify an obligation implies that the 
first state constitutions relied on their elected officials’ self-restraint 
to preserve the separation of powers. Indeed, the first Pennsylvania 
constitution mentions that the representatives in the state’s unicam-
eral legislature “shall consist of persons most noted for wisdom and 
virtue” (sec. 7). This constitution then requires each representative 
to take an oath declaring that he “will in all things conduct [himself] 
as a faithful honest representative and guardian of the people, 
according to the best of only judgment and abilities” (sec. 10). The 
need for a virtuous self-restraint suggested in these sections of the 
Pennsylvania constitution differs, of course, from the thinking 
behind the Constitution, which, as we have seen, encourages each 
branch to make claims to authority jealously in cases where it is 
unclear which branch in fact has authority. 

But to determine the nature of the required governmental self-
restraint to which the Pennsylvania and Virginia first state constitu-
tions point, we must look to the particular manner in which they 
separated powers. In the Pennsylvanian case, “[t]he supreme legis-
lative power” was vested in a unicameral legislature, where repre-
sentatives served one-year terms and could serve for no “more than 
four years in seven” (sec. 2, 8). And section 9 of the constitution 
lists the powers of the legislature: 

[The legislators] shall have power to choose their speaker, 
the treasurer of the state, and their other officers; sit on their 
own adjournments; prepare bills and enact them into laws; 
judge of the elections and qualifications of their own 
members; they may expel a member, but not a second time 
for the same cause; they may administer oaths or affirma-
tions on examination of witnesses; redress grievances; 
impeach state criminals; grant charters of incorporation; 
constitute towns, boroughs, cities, and counties; and shall 
have all other powers necessary for the legislature of a free 
state or commonwealth: But they shall have no power to add 
to, alter, abolish, or infringe any part of this constitution.
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Of special note among the legislature’s powers is its complete 
control over the lawmaking process. 

By contrast, although the Pennsylvania constitution grants a 
lengthy list of powers to the executive branch (sec. 20), notably 
absent from this list is a veto power that would provide the neces-
sary blending, to which Madison points in Federalist No. 48, 
between the legislature and the executive to enable the latter to 
resist encroachments by the former.39 Also absent is the energy that 
would be obtained with a unitary executive, for the executive in the 
first Pennsylvania constitution consisted of a president and a coun-
cil, and a long duration in office, since presidents served terms 
lasting only one year and “[a]ny person having served as a counsel-
lor for three successive years, shall be incapable of holding that 
office for four years afterwards” (sec. 3, 19).40

The judicial branch similarly lacked independence in the 
Pennsylvania constitution. Indeed, the members of the state’s 
“supreme court,” while given fixed salaries, lacked the independ-
ence they would have been given by holding their positions with 
life tenure. Although Hamilton would observe about a decade later 
that “[t]he standard of good behaviour for the continuance in office 
of the judicial magistracy is certainly one of the most valuable of 
the modern improvements in the practice of government” 
(Federalist No. 78), the Pennsylvania constitution gave its supreme 
court justices seven-year terms with the eligibility for reelection 
(sec. 23). We can see, then, that from the beginning the legislature 
threatened to undermine the separation of powers in the first 
Pennsylvania constitution, for due provision was not made for an 
energetic executive and an independent, stable judiciary. 

To be sure, Virginia’s first constitution did not empower the 
legislature at the expense of the executive and the judiciary to the 
degree that Pennsylvania’s did. But this observation should not 
obscure the fact that Virginia’s constitution, too, laid the ground-
work for the legislature’s eventual encroachments on the other 
branches, which Madison sees in Federalist No. 48. Although it 
established a bicameral legislature and a unitary executive, the 
Virginia constitution, like the Pennsylvania constitution, did not 
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give the executive, called a “governor,” a veto power and limited 
him to one-year terms, stipulating that he could “not continue in 
that office longer than three years successively, nor be eligible, 
until the expiration of four years after he shall have been out of that 
office” (p. 3816). Moreover, the Virginia constitution’s provision for 
a “Privy Council, or Council of State” that would “assist in the 
administration of government,” typically an executive duty, gave 
the governor no say in its members’ appointments (p. 3817). 
Nonetheless, the Virginia constitution allowed a greater degree of 
judicial independence than did the Pennsylvania constitution, for 
although appointed by the legislature, the “Judges of the Supreme 
Court of Appeals, and General Court, Judges in Chancery, Judges 
of Admiralty, Secretary, and the Attorney-General” were commis-
sioned by the governor and served in office during good behavior 
(p. 3817). Overall, however, the legislature was much more power-
ful than the executive in the first Virginia constitution owing to the 
governor’s lack of a veto power, short length of office, and lack of 
appointment power over members of the Privy Council.41

We are now in a position to make sense of the normative state-
ments that the Pennsylvania and Virginia first state constitutions 
made about the separation of powers and the need for legislators’ 
self-restraint. Rather than try to blend the powers of government 
so as to give each department, in the words of Madison in Federalist 
No. 51, “the necessary constitutional means” to preserve its inde-
pendence, the Pennsylvania and Virginia first constitutions suffered 
from deficiencies that made their executive and judicial branches 
especially vulnerable to legislative encroachment. Whereas the 
Constitution provides for the “inconveniency” that “[i]n republican 
government, the legislative authority necessarily predominates” by 
making Congress bicameral and giving the president a veto power 
(Federalist No. 51), the Pennsylvania and Virginia constitution 
makers had to rely on representatives to exercise a virtuous self-
restraint to preserve the separation of powers.42 Energetic claims 
to authority put forth by each branch make less sense, and could be 
disconcerting, within the context of a strong legislature needing to 
restrain itself and a weak yet feared executive and judiciary. 
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Alternatively, understanding the separation of powers as a separa-
tion of functions, implicit in the Constitution, would help us see 
that governments must, first and foremost, be effective, although 
they must also have internal checks to ensure that they do not 
become tyrannical.43 Nonetheless, the dependence of the first state 
constitutions on parchment barriers did not mean that the constitu-
tion makers did not conceive of any checks that would prevent 
their legislatures from tyrannically assuming all the powers of 
government, as shown in the next section.

Popular Virtue in the Pennsylvania and Virginia  
First State Constitutions

The failsafe on which the Pennsylvania and Virginia constitution 
makers relied in the event that legislative self-restraint failed was 
the people.44 Indeed, Willi Paul Adams suggests that the first state 
constitutions were grounded in a “whiggish” spirit of popular suspi-
cion against representatives subject to corruption.45 This spirit of 
suspicion, however, is important for more than comprehending the 
philosophical thought behind the first state constitutions. It is also 
important if we wish to understand the people’s role as the sole 
check on legislative tyranny.46

That the framers of the first state constitutions envisioned 
popular checks on governmental tyranny can be gathered from the 
Pennsylvania and Virginia constitutions. After both constitutions 
declare that all authority derives from the people (Pennsylvania, 
sec. 2; Virginia, sec. 4), they also constitutionalize a right to revolu-
tion using almost exactly the same phrasing. Section 5 of the 
Pennsylvania first state constitution’s declaration of rights, for 
instance, states: 

[t]hat government is, or ought to be, instituted for the 
common benefit, protection and security of the people, 
nation or community; and not for the particular emolument 
or advantage of any single man, family, or set of men, who 
are a part only of that community; And that the community 
hath an indubitable, unalienable and indefeasible right to 



16 The Political Science Reviewer

reform, alter, or abolish government in such manner as 
shall be by that community judged most conducive to the 
public weal.47 

Clearly, then, the makers of the first state constitutions believed 
that resistance to government would sometimes be both necessary 
and desirable. By contrast, the Constitution has no similar state-
ment on the need for the people to ensure that the government 
remains free.

Even more enlightening is that the Pennsylvania and Virginia 
constitutions appeal to the need for a virtuous people if they wish 
to preserve their free government. Section 14 of the first 
Pennsylvania constitution’s declaration of rights states:

That a frequent recurrence to fundamental principles, and 
a firm adherence to justice, moderation, temperance, 
industry, and frugality are absolutely necessary to preserve 
the blessings of liberty, and keep a government free: The 
people ought therefore to pay particular attention to these 
points in the choice of officers and representatives, and 
have a right to exact a due and constant regard to them, 
from their legislatures and magistrates, in the making and 
executing such laws as are necessary for the good govern-
ment of the state.48 

Invoking the principle that Niccolò Machiavelli advocates in his 
Discourses on Livy that republics periodically need to return to 
their beginnings, the constitutions nonetheless have a radically 
different view of this return than the Florentine does. Whereas 
Machiavelli held that an outstanding individual is needed to bring 
an increasingly corrupted people back to their ancient virtue,49 the 
Pennsylvania and Virginia constitutions reverse this relationship. 
These constitutions imply that virtue is needed so that the people 
will be able to preserve their liberty amidst their representatives’ 
inclination to corruption. The people must watch their representa-
tives and, if they find that these representatives have been 
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corrupted, have the virtue to bring the government back to the 
institutional structure designed by the constitutions’ framers.50

Such a view of the goodness of the people and the corruptibil-
ity of their representatives is in contrast to the vision of human 
nature put forward in The Federalist. According to Madison, the 
people may, for example, be “stimulated by some irregular passion, 
or some illicit advantage, or misled by the artful misrepresentations 
of interested men,” causing them to “call for measures which they 
themselves will afterwards be the most ready to lament and 
condemn” (Federalist No. 63). Overall, Madison recognizes that 
neither the people nor their representatives can be trusted to be 
wholly good, a view that he poetically advances in the most famous 
paper in The Federalist that takes the separation of powers as its 
immediate subject: 

If men were angels, no government would be necessary. If 
angels were to govern men, neither external nor internal 
controls on government would be necessary… A depend-
ence on the people is, no doubt, the primary control on the 
government; but experience has taught mankind the neces-
sity of auxiliary precautions. (Federalist No. 51)

While the latter part of this quotation doubtless tells us that we 
should have a separation of powers in case the people have no 
opportunity to act as a failsafe against a powerful tyrannical govern-
ment, it may also be read as suggesting caution about reliance on 
the people. Perhaps we should be aware that the people may 
become politically apathetic or, more crucially, that the people will 
become as corrupt as their representatives.51 

The Constitution, then, avoids this reliance on the people by 
restraining them just as much as it prevents governmental tyranny. 
As John Agresto argues, “Constitutionalism is, in brief, a method by 
which the democracy purposefully guides its activity in the light of 
certain expressed principles, and restricts its own actions now and 
in the future. Constitutionalism was surely meant as a limitation on 
the unbridled exercise of legislative power. And by that very fact it 
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was also a conscious limitation on the ordinary power of the popu-
lar will itself.”52 In fact, understanding the separation of powers as 
a separation of functions suggests that once the people choose their 
representatives, they should defer to the political process itself, 
letting each branch advocate its own interpretation of the 
Constitution as a whole according to its ability to perform the func-
tions for which it was designed. 

To be sure, the people are not wholly passive under the 
Constitution, for they have the ability to express their approval or 
disapproval on constitutional questions at the polls every few years.53 
Having “[t]he interest of the man . . . connected with the constitu-
tional rights of the place” depends on ensuring that it is one’s elector-
ate, and not the politicians occupying the other branches,54 that 
rewards or punishes a politician for his actions. The people are fit to 
judge the effects of constitutional disputes. Yet, for the people to get 
involved in constitutional questions on more occasions, such as in 
“occasional appeals” (Federalist No. 50) for a constitutional conven-
tion, Madison’s disapproval could not be clearer: 

It would inevitably be connected with the spirit of pre-
existing parties, or of parties springing out of the question 
itself. It would be connected with persons of distinguished 
character, and extensive influence in the community. It 
would be pronounced by the very men who had been 
agents in, or opponents of the measures, to which the deci-
sion would relate. The passions, therefore, not the reason, 
of the public, would sit in judgment. But it is the reason of 
the public alone, that ought to control and regulate the 
government. The passions ought to be controled [sic] and 
regulated by the government.55 (Federalist No. 49)

Thus whereas the first Pennsylvania and Virginia state constitutions 
require representatives to restrain themselves to preserve the sepa-
ration of powers and then require the people to restrain their 
representatives, the Constitution asks the people to restrain them-
selves from interfering in inter-branch conflict. The people should 
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let each branch of government claim authority energetically in the 
name of its own institutional strengths, waiting to reward and to 
punish politicians for such claims at the polls.

Conclusion
This article has illustrated, through an analysis of the Pennsylvania 
and Virginia first state constitutions, that the first state constitutions 
had a tendency to separate powers with the goal of preventing 
tyrannical government instead of ensuring effective government. 
As shown, we can derive this understanding of the Pennsylvania 
and Virginia first state constitutions from the normative manner in 
which they separated the powers of government and from the 
limited provisions the documents made for avoiding legislative 
tyranny. If we turn to the Constitution, however, recent separation 
of functions scholarship highlights that the framers baked into the 
Constitution the branches’ need to make active claims to authority 
to enable the government to produce lawfully ordered liberty, for 
the founders created each branch in such a way that each has its 
own distinctive institutional strengths.

This difference in understanding the separation of powers has 
profound implications for the nature of constitutionalism. Whereas 
the first Pennsylvania and Virginia constitutions rely on a virtuous 
people to preserve the separation of powers, the Constitution does 
not assume that either the people or their representatives will be 
motivated to live their political lives in the light of constitutional 
principles. As such, where the Pennsylvania and Virginia constitu-
tions ask the people to restrain their representatives, the 
Constitution asks that the people, being content to judge the 
effects of inter-branch conflict when it comes time to vote, restrain 
themselves in deference to the political process.
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